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THE SUPREME COURT AND THE RAILROAD LABOR BOARD 


Like many another decision of the United States Supreme Court, the one 
handed down this week by Mr. Chief Justice Taft in the injunction case brought 
by the Pennsylvania Railroad against the Railroad Labor Board, is likely to be 
misinterpreted. On its face it is a victory for the Labor Board and for the 
shop crafts, yet in no sense does it give a judicial warrant for the content 
of the Labor Board’s decision. Rather it establishes the Board's right to 
give a decision and asserts that the matter must rest there. 


The Court’s language on this point apparently puts an end to the hope 
for a judicial] determination of the dispute over employe representation and 
union recognition on the railroads: "It is not for this or any other court to 
pass upon-the correctness of the conclusion of the Labor Board if it keeps 
within the jurisdiction thus assigned to it by the statute. The statute does 
not require the railway company to recognize or to deal with or confer with 
labor unions. It does not require employes to deal with their employers 
through their fellow employes. But wo think it does vest the Labor Board with 
power to decide how such representatives ought to be chosen with a view to se- 
curing a satisfactory cooperation, and leaves it to the two sides to accept or 
reject the decision. The statute provides the machinery for conferences, the 
hearings, the decisions and the moral sanction. The Labor Board must comply 
with this requirement of the statutes; but, having thus complied, it is not in 
its reasonings and conclusions limited, as a court is limited, to a considera- 
tion of the legal rights of the parties." Had the Court declared the Board’s 
interpretation of the law correct, the decision would have had a final and 
Significant character with reference to the dispute which it manifestly lacks, 


The case arose out of the fact that the Pennsylvania Railroad conducted 

the election of employe representatives contemplated in the statute in such a 
Way as to exclude the election of any other than the company’s own employes, 
This plan was wholly unacceptable to the union shop-craftsmen, affiliated with 
the A. F. of L., and they ignored the elections conducted in this way. The 
Labor Board, to whom the matter was carried in accord with the procedure out- 
lined in the Transportation Act, sustained the men in their contention, hold- 
ing that they had a right to select their union officials to represent them if 


they so desired, and directing the road to hold another election in accord 
with this principle. 


The Pennsylvania declined to accept this decision, not merely on the 


| 


_ papers for February 273 


Saturday, February 24, 1923 -2- 


ground that it was unsatisfactory or unjust, but on the ground that the Labor 
Board was outside its prescribed rights in dictating to the road how it should 
conduct its election of employe representatives, The contention of the Govern- 
mont, which the Court has sustained, was not that the Labor Board had a right 
to compel compliance with its own interpretation of the law, but that the de- 
cision in question was as much within its powers as a wage award, and that its 
publication of its decision and of the fact of the road’s non-compliance is 
entirely right and proper. 


The opinion given by the Chief Justice expressly refrains from deciding 
the question whether, if the Labor Board should go beyond its province in pub- 
lishing a decision, action could be brought against it, as against a corpora- 
tion, in a court of lav. 


One clear gain results from the decision, There is now a supremely 
authoritative statement as to the nature of the Labor Board and of the arbitra- 
tion procedure created by the Transportation Act. When the employes rejected 
the Board’s decision there was a wide-spread tendency to regard their strike as 
“against the Government", As pointed out repeatedly in this Service, such an 
interpretation was without warrant in the law, notwithstanding the fact that it 
found its way into the Government's brief in the famous injunction case brought 
by Mr. Daugherty in the Chicago Federal District Court. Now, the Supreme Court 
has spoken positively on the subjects "The decisions of the Labor Board are 
not to be enforced by process, The only sanction of its decision is to be the 
force of public opinion, invoked by the fairness of a full hearing, the intrin- 
sic justice of the conclusion, strengthened by the official prestige of the 
Board, and the full publication of the violation of such decision by any party 


to the proceeding." 


The Pennsylvania Railroad will obviously have the same right to dis- 
regard the Labor Board's decision as the shopmen had to strike, Hitherto, it 
has been legally in the position, so far as this issue is concerned, not of de- 
fying the Board, but of testing its powers, Continued resistance would be, like 
the strike of the employes, an appeal to public opinion as against the Board. 


AMERICA'S INTERNATIONAL OBLIGATIONS 


The Administrative Committes of the Federal Council of Churches has 
adopted the following statement which has been released to the daily afternoon 


First: We believe that the United States should accept its full share 
of responsibility for bringing about an effective settlement of international 
problems, There are those who think the government has a mandate from the peo- 
ple to pursue a policy of aloofness, We do not thus understand the situation, 
The churches have declared, and must declare again, their convictions that gen- 
@rous co-operation »mong ‘he nations is absolutely necessary to cope with the 
present hunger, strife, uncertainty and despair of the world, The participa- 
tion of the United States is indispensable to successful co-operative action, 
An attitude of aloofness expsses our foreign policy to the charge of timidity 
and ineffectiveness. The present crisis in Europe summons us not to pass judg- 
Ment on other peoples but in a spirit of humanity and self-examination to re- 
View cur own attitude as a nation and to ask ourselves how we may, by co-opera- 


tion with other nations, help to meet the overwhelming responsibility which 
Tests upon the entire world, 
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Second; We believe that the United States should take the initiative 
in calling an international conference to consider the whole economic and po- 
litical sitvation in Europe, including reparations, debts, and armaments, in 
the endeavor to accomplish 1s Burope a result comparable to that which was 


achieved by the Four-Power Pact in the Far East. We welcome the suggestion of 
President Harding in his message to Congress on December 8, when, in referring 
to that agreement, he said, "It might be made a model for like assurances 

_gherever in the world any common interests are concerned, ... We believe in 
the value of conferences and consultation, in the effectiveness of leaders of 
nations looking each other in the face." 


In calling such a conference we believe that the United States should 

make it known, as it did at the opening session of the Conference on the Limi- 
tation of Armament, that we are ready to make, in common with other nations, 
whatever concessions, financial or otherwise, may be necessary to bring about 

an ordered international life. We are convinced that a sacrificial spirit on 

our part would evoke a willingness in other nations also to make the adjust- 
ments that may be needed. Our plans for reconstruction should include not only 
our allies but our former enemies. Bankers, economists, and business men are 
telling us that only the re-establishment of normal economic conditions in 
Burope can bring prosperity to American agriculture and industry. What they de- 
clare necessary on the basis of enlightened self-interest, we declare necessary 
also from the standpoint of the Christian ideal of brotherhood. The well-being 
of ovr own country is inseparably bound up with an unselfish consideration of 
the well-being of the other nations of the world. 


Third: We believe that our Government will not be true to its ideals 
unless it records a definite protest against any settlement of the Near Eastern 
question on.a basis of expediency or commerical advantage, and without some 
amends for tragic wrongs which have resulted in the persecution and practical 
destruction of the Armenian people, and the confiscation of their property. 

For the good of all nations wrong must be righted, or a Nemesis is sure to fol- 
low, We would urge that in any further conference on Near Hast problems our 
Government should give full power to its delegates in all matters in which the 
rights of humanity are at stake and share with the Allied Powers the responsi- 

' bility for reaching conclusions based upon righteousness and justice. If the 
Lausanne Conference is not renewed, we believe that our Government should co- 

Operate and, if necessary, take the initiative in the appointment of an inter- 
national commission which would deal with the whole subject of the refugee and 
orphan problem in the Near East, and that it should offer to bear its share in 
providing whatever may be necessary financially to establish these people in 
Some place of safety and opportunity. 


We call upon the membership of the Churches throughout the country to 
make & united appeal in behalf of this program of international co-operation, 
to make known their attitude to the President and their representatives in 
Congress, and to assure the Administration of their aid in developing a strong 
public opinion in its support. We especially urge Christian people everywhere 
f0 approach these momentous issues on their merits, irrespective of all parti- 
fan considerations. We make this plea on the highest moral and religious 
fround, believing that beneath all these problems lios the need of a great 
Spiritual awakening and a deeper conviction that Christian principles are as 
binding upon national as upon personal conduct. 


A PROPOSED JUDICIAL REFORM 


Senator Borah of Idaho writing in the NEW YORK TIMES for Sunday, 


_ 
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February 18, defends his proposal that decisions of the U. S. Supreme Court 
should rest on a concurrence of seven justices as a minimum instead of five. 
He refers to "some forty odd" five-to-four decisions in important cases which 
he believes have contributed to a want of respect for the tribunal, Of the 
pare majority principle he says: "It gives to the whole proceeding an element 
of chance. Nothing outside of actual misconduct could be more calculated, in 
my opinion, to detract from the dignity and prestige of the court or more like- 
ly to undermine it in the opinion of the American people." 


Among the cases referred to covering a thirty year period Mr. Borah 
cites specifically the "slaughter house case", involving the construction of 
the Thirtesnth, Fourteenth and Fifteenth Amendments; the income tax case, in 
which a change of view on the part of one justice led to a decision that the 
law was unconstitutional, reversing an earlier decision which had upheld its 
the “ten-hour day" case in which a New York State statute was declared uncon- 
stitutional by a five-to-four decision of the Supreme Court; and the child 
labor case (the earlier one) in which by a five-to-four decision the Supreme 
Court held the federal law prohibiting interstate commerce in products of child 
labor, an invasion of states’ rights, Senator Borah believes that the proposed 
reform is necessary to preserve the moral prestige of the Supreme Court and 
that it is fully within the power of Congress, which has already legislated as 
to the number of justices composing the Court and the number necessary to a 
quorun,. 


PLAIN QUESTIONS FOR LABOR 


It has been commonly charged that organizations and publications in- 
terested in industrial reconstruction, when participating in industrial con- 
troversy merely present a brief for labor, The February issue of THE WORLD 
TOMORROW is of interest in this connection, It opens with an article on "That 
Plumber of Yours", by a minister who is known as friendly to labor, but who 
here represents with unusual force the indictment for waste, delay, inefficien- 
cy, and destructiveness which has become familiar among people who employ "the 
plumber” 


Dr, Jump, who demonstrated during the New Hampshire textile strike his 
essential sympathy with labor, has no hesitancy in speaking his mind: "The 
highest type of workman, the man with most intelligence and tenderest con- 
Science, is growing increasingly restive under trade union limitations". These 
limitations he feels are obstructing the efforts of liberal and idealistic em- 
ployers who are ready "to meet labor half way". 


In the same issue Cedric Long, whose sympathy with the labor movement 
is thoroughgoing and aggressive, and who participated in the Lawrence strike of 
1919, writes under the title "It’s Up To Labor". While he reproves the tenden- 
oy of middle class intellectuals to make "cold-blooded analyses" of labor aims 
and to criticize union activities in an unsympathetic and detached way, he 
raises the question whether the group within the labor movement which is really 
constructive in its aims and efforts is 95% or 5% of the whole body, He takes 
up the question of union leadership, so greatly emphasized by employers, and 
recognizes that the "number of mere office-holders and office-seekers is ap- 
pallingly large", The lack of constructiveness is due in part to the diffi- 
cult position in which labor finds itself; "The labor unions are compelled to 
put the greater part of their energies into self protection against assault, 
into fighting hostile forces". 


On the other hand, 0. &. Beyer, consulting engineer for the Labor 
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Bureau, Inc., sets forth in this issue that labor has demonstrated a willingness 
to share responsibility for production in proportion to the demonstrated spirit 
of constructive service in the management of an industry. He cites emphatic 
declarations by Mr. Gompers and President Johnston of the Machinists to the ef- 
fect that labor recognizes the prime importance of increased production. From 
the latter he quotes concerning the Railroud Labor Board’s decision reducing 
wages: "What the Board hopes to save the railroads in the form of wage reduc- 
tions, amounting to $135,000,000 per year, its decision will cause the railroads 
to lose doubly and trebly by discontent, dissatisfaction, lowered morale. ..." 


George Sovle, also of the Labor Bureau, presents figures to show that 
while the per capita production in the United States increased 30 per cent be- 
tween 1899 and 1919, real wages wore at 2 lower level in 1919 than in 1899. 

The increased production, he maintains, did not go to industrial capital but, 
for the most part to agriculture. In the ANNALS for March 1922, Mr. Soule con- 
tended that middlemen’s charges, including transportation, absorbed a large 
part of the surplus. 


‘Rey. George Lackland of Denver writes of the relations of labor and the 
church in his own city, and records the growing friendliness of labor to the 
church resulting from its educational activities and its prophetic ministry. 

Mr. Lackland’s church houses the Denver Labor College. 


A. J. Muste, head of the Brookwood Workers’ College predicts that the 
labor unions will become producers’ guilds, which will guarantee production, 
uninterrupted service and industrial peace, and will provide also the basis for 
international peace. 


A MINIMUM WAGE LAW FOR NEW YORK 


On February 27 hearings will be held at Albany on the minimum wage and 
eight hour bills which have been introduced into the New York State Legislature. 
Governor Smith, in his message to the legislature, urged the passage of both of 
these measures, The bills also have the backing of the New York Consumers’ 
League, the New York League of Women Voters, the Women’s Trade Union League, the 
American Association for Labor Legislation and other important groups. The pro- 
posed laws ave representative of efforts that are being made in other states to 
secure protective legislation for women workers, 


The minimum wage bill provides for: (1) a permanent State Minimum Wage 
Board of three mombers, one representative of the employers, one representative 
of the employes and one representative of the public to be paid $10.00 per day 
each day of actual service: (2) unpaid wage conferences formed by the Board 
for separate trades and occupations, composed of representatives of the employ- 
ers, employes, and the public, These conferences will study the problems pre- 
sented by the industry they are formed to represent, including the cost of liv- 
ing and will recommend a minimum living wage sufficient to maintain the health 
of the women workers and also recommend suitable minimum rates for learners and 
minors, These rates will then be entered as decrees by the State Minimum Wage 
Board as the legal minimum rates for women, These rates may be changed when 
the cost of living rises or falls. 


The actual operation of such a law is the real test of its value. Such 
& test has already been made, for a similar minimum wage law has been in opera- 
tion in the District of Oolumbia since 1918. Reviewing the four years of expe- 
Pience with the law, Elizabeth Brandeis, Secretary of the District of Columbia 
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Minimum Wage Board, refers to the common arguments that a minimum wage becomes 
a@ maximum and that it results in a displacement of women by men. Of these ob- 
jections she says: "The figures of the District taking the various industrial 
groups together show that in 1922 over 50% of the women and minor workers sub- 
ject to minimum wage rates were actually receiving wages above those fixed by 


law, It is clear that the minimum far from becoming the maximum is scarcely 
even the standard wage. 


"As to displacement of women by men, & comparison of a large number of 
identical establishments in each industrial group shows that between 1919, the 
high water mark of business prosperity, and 1922 there has been absolutely no 
decrease in the number of women employed; the figures show an increase of 0,2%. 
Apparently despite the introduction of minimum wage rates which substantially 


raised wages, the positions in which women used to be employed are still filled 
by women." 


Miss Brandeis further points out that while there is no conclusive 
evidence on the point, the contention that the apparent gain to the workers 


through a minimum wage is offset by a rise in the price of the product, has 
not been sustained, 


: The courts have been called upon to pass on the constitutionality of 
minimum wage laws. In April 1917 the Supreme Court of the United States af- 
firmed the decision of the Supreme Court of Oregon upholding the constitution- 
ality of the Oregon law. In Arkansas, Kansas, Massachusetts, Minnesota, and 
Washington the courts have upheld the constitutionality of such legislation. 
The Court of Appeals of the District of Columbia rendered an adverse decision 
on the District law on November 6, 1922 as recorded in the INFORMATION SERVICE 


of December.2, 1922. The case has been carried to the Supreme Court of the 
United States and its decision is awaited. 


Twelve states (Arizona, Arkansas, California, Colorado, Kansas, Massa- 
chusetts, Minnesota, North Dakota, Oregon, Utah, Washington, Wisconsin) and 
the District of Columbia already have minimum wage laws. 


IN THE MAGAZINES 


ATLANTIC MONTHLY, February. Arthur Pound, author of the recent series 
on "The Iron Man" writes the leading article in this issue on "The Farmer and 
the Factory Hand", His conclusions are based on experience in practical farm- 
ing acquired on the advice of a critic of his earlier articles. His general 
conclusion is that the industrial worker has more cause for complaint than the 
farm laborer with respect to hours and wages and conditions of work, 
L, P. Jacks writes on the subject "A League of Nations or a League of Govern- 
Ments?" in which he points out that three assumptions are ordinarily made by 
those who defend the ideal of a League of Nations, First, the League is assum- 
6d to be a League of Governments. Second, all the governments are assumed to 
have equal power to carry out their obligations. ‘Third, the function of the 
League itself is assumed to be government. Mr. Jacks insists that until we 
distinguish between a league of nations and a league of governments there can 
be no real league of nations. A true league is "a league of national souls", 
Areal league must rest upon "the high level of self-renunciation and heroic 
@ndeavor which characterized the war, and not on the low level of cupidity and 
political intrigue which characterized the ‘peace'". Mr. Jacks thinks fallen 
Ministers are probably better able to speak for their nations than present 
Ministers; that even the Kaiser as a fallen Kaiser "might have something to 
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contribute to the cause of European peace". Combative nationalism, he de- 
clares, can never be Suppressed by a league of combative nationalisms. 


OUR WORLD for February, devoted largely to political articles on Italy, 
contains an article by Allan Westcott of the U. S. Naval Academy on "The Strug- 
gle for the Mediterranean" which is very illuminating, as showing the relation 
between military establishments and national commercial advancement. The in- 
crease in American exports to Turkey ($3,300,000 in 1913 to $42,200,000 in 
1920) "was brought about in large measure through skillful cooperation with 
business interests on the part of the American High Commissioner in Turkey, 
Rear Admiral Bristol." "A short time ago there was much opposition to a bill 
4n Congress to put commercial agents on men-of-war. Now destroyers are enter- 
-4ng Turkish ports with ‘drummers’ as regular passengers, and their fantails 
piled with American samples, An American destroyer has made a special trip at 
thirty knots to get American oil prospectors into a newly opened field." 


THE ANNALS of the American Academy for January is devoted to "Public 
Welfare in the United States" with a supplement on "Child Welfare". The spe- 
cial editor is Howard W. Odum of North Carolina, the Editor-in-Chief of the 
new JOURNAL OF SOCIAL FORCES. The volume is a small library, containing arti- 
cles on the physical, political, international, religious and other aspects of 
the subject. The relation of the churches to public welfare is discussed com- 
prehensively by Worth M. Tippy. 


THE WORLD'S WORK for February contains an article by Mark Sullivan on 
the progressive group in the Senete, which is useful in interpreting the aims 
of the farm bloc and its progressive allies. 


THE SURVEY GRAPHIC for February bears the title “Joy in Work" and cone 
tains new material of importance with reference to monotony in industrial labor 
and the possibility of liberating creative energy in industry. 


THE JOURNAL OF SOCIAL FORCES, whose second number appeared in January, 
is making good its promise of an invaluable contribution to the literature of 
its general subject. The number contains among other fundamental articles, 
one by William F. Ogburn on "Business Fluctuations as Social Forces", another 
by Emory S. Bogardus on "The Concept of Unselfish Service". Much space is be- 
ing given to the general subject of the church and social service, 


CURRENT HISTORY for January contained a verbatim report of an address 
by Nikolai Lenin before the Fourth Congress of the Communist International at 
Moscow on November 13, 1922, in which he set forth the "new economic policy". 


RELIGIOUS EDUCATION for December contained an illuminating article by 
@. A. Coe on "Religious Education and Political Conscience", in which he argues 
Against the prevailing concept of the supremacy of the state in determining 
ideals and aims in education, Professor Charles A, Ellwood, in "Carrying Edu- 
cation Through", proposes the adoption on a large scale of instruction in the 
Social sciences from the Christian point of view in Sunday Schools. 


